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O R D E R 

 

PER GIRISH AGRAWAL, ACCOUNTANT MEMBER: 

This appeal filed by the Revenue is against the order of Ld. 

CIT(A)-54, Mumbai vide order no. ITBA/APL/S/250/2023-

24/1054510864(1), dated 21.07.2023 passed against the assessment 

order by the Deputy Commissioner of Income Tax - 8(1), Mumbai, 

u/s.143(3) of the Income-tax Act (hereinafter referred to as the “Act”), 

dated 30.03.2013 for Assessment Year 2010-11. 



2 
ITA No.3484/MUM/2023 

Fateh Granite Ltd., AY 2010-11 
 
 
 

 

2. Grounds taken by the Revenue are reproduced as under:  

1. "Whether, on the facts and in the circumstances of the case and in law, the 
Ld. CIT(A) erred in deleting the addition of Rs 4,90,00,000/- made in the 
assessment order despite the fact that the assessee company has raised equity 
shares capital of Rs 4,90,00,000/- from various companies whose very 
existence could not be established by the assessee company nor the source of 
these funds"? 
 
2. "Whether, on the facts and in the circumstances of the case and in law, the 
Ld. CIT(A) erred in not appreciating the fact, that the assessee company has 
failed to establish the identity of its 18 shareholders"? 
 
3. "Whether, on the facts and in the circumstances of the case and in law, the 
Ld. CIT(A) erred in not appreciating the fact, that the assessee company has 
failed to establish the creditworthiness of its 18 shareholders"? 
 
4. "Whether, on the facts and in the circumstances of the case and in law, the 
Ld. CIT(A) erred in not appreciating the fact, that the assessee company has 
failed to prove the genuineness of the transactions of the funds"? 
 
5. "Whether, on the facts and in the circumstances of the case and in law, the 
Ld. CIT(A) erred in not appreciating the fact the addition being done u/s 68 for 
the credits to books of accounts being unexplained by the assessee and the 
question of the credit being of revenue or capital nature is of no consequence to 
the addition being made?" 

 
3. Brief facts of the case are that assessee is engaged in the 

business of mining, manufacturing, cutting and polishing of granites, 

tiles and sales and exports. Assessee company was incorporated on 

15.11.1991. During the year under consideration, assessee raised 

equity share capital of ₹ 4,90,000/- by way of private placement of 

49,000 equity shares having face value of ₹ 10/- each on which 

assessee received share premium of ₹ 990/- per share, aggregating to 

4,90,00,000. The said share capital and share premium was received 

by the assessee from 18 share subscribing companies. Ld. Assessing 

Officer sought details and explanation on this transaction from the 

assessee for which summons u/s. 131 of the Act were issued to all the 

18 share subscribing companies as well as to the assessee. 
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4. Share subscribing companies to whom equity shares were 

allotted is tabulated as under: 

 

 

5. In the course of assessment, assessee furnished details of the 

share Applicants which included their registered office address and 

PAN, which is tabulated as under: 
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6. Ld. Assessing Officer not being convinced by the details and 

documentary evidence furnished by the assessee, applied the test of 

human probabilities and held that identity and creditworthiness of the 

shareholders is not proved, nor the genuineness of the transaction for 

introduction of share capital by the assessee is established. According 

to him, existence of the share subscribing companies and source of 

their funds for making investment in the assessee could not be 

established. Accordingly, he completed the assessment by making an 

addition of ₹ 4,90,00,000/- towards share capital and share premium 

raised during the year by treating it as unexplained cash credit u/s. 

68 of the Act. Aggrieved, assessee went in appeal before the Ld. CIT(A) 

who after elaborately dealing with the facts of the case on all the three 

dimensions of section 68 of the Act in respect of identity and 

creditworthiness of the share subscribers and also the genuineness of 

the transactions, deleted the addition, so made. Aggrieved, Revenue is 

now, in appeal before the Tribunal contesting on the aforesaid three 

dimensions of section 68. 
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7. Ld. Sr. DR placed reliance on the order of Ld. Assessing Officer. 

The arguments put forth before us are broadly the repetition of stand 

taken by the Ld. Assessing Officer in the impugned assessment order. 

 

8. Per contra, Ld. counsel for the assessee submitted that to 

establish the identity and creditworthiness of the shareholders and 

genuineness of the transaction, assessee had submitted all the 

relevant details and documents in the course of assessment as well as 

at the first appellate stage, details of which is tabulated below for ease 

of reference. The table below is the index of the paper book placed 

before us which lists down various documentary evidences in respect 

of each of the share subscribing company, furnished by the assessee 

in the proceedings before the authorities below. 
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9. Ld. Counsel submitted that the share subscribers are body 

corporate, registered with ROC and assessed to income-tax. He, 

further stated that these share subscribing companies had confirmed 

the transactions, filed relevant papers and documents and also 

explained the source of their funds for making investment in the 

assessee company. He thus, emphasised that assessee had discharged 

its primary onus casted upon it, u/s. 68 of the Act. According to him, 

the onus thus shifted to the Ld. Assessing Officer to disprove the 

material placed before him. Without doing so, the addition made by 

the Ld. Assessing Officer is based on conjectures and surmises and, 

therefore, cannot be sustained. 

 

9.1. Ld. Counsel also emphasised on the fact that in the submissions 

made by the assessee which included ITRs, audit reports, share 

application details, etc., as listed above, ld. Assessing Officer has not 

found fault in any of the details so submitted and has simply 

proceeded to make addition in respect of the amount of share capital 

and share premium. According to him, documents furnished are to be 

prima facie considered as correct unless evidences brought on record 

to falsify the claim made therein. 

 

9.2. On the three basic ingredients for section 68 relating to cash 

credit viz, identity, creditworthiness of the subscribers and the 

genuineness of transactions, ld. Counsel submitted that all of these 

are fulfilled by the assessee. In this respect he submitted as under: 

(i) On identity:– all the shareholders are regular income-tax as-

sessees and have filed their income tax returns. Their PAN de-

tails along with copy of ITRs were furnished. One of the share 

subscribers, i.e., Kush Hindustan Entertainment Ltd from 

whom a sum of ₹ 25,00,000/- had been received by the as-
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sessee was assessed u/s.143(3) by the Department for As-

sessment Year 2011–12. Ld. Counsel thus, emphasised that 

identity of all the share subscribers is well established and 

cannot be doubted. Further, he submitted that the share sub-

scribers are body corporate registered under the Companies 

Act. It was also submitted that all the share subscribing com-

panies had responded directly to the ld. Assessing Officer by 

furnishing their respective details in response to summon 

u/s.131/133(6) by giving all the required details as desired by 

him. 

 

(ii) On creditworthiness:- to establish the creditworthiness of the 

subscribers, details relating to source of fund in the hands of 

these shareholders represented by their respective net worth 

were furnished along with their respective bank statements 

and audited financial statements. It was thus, submitted that 

details furnished by the assessee unequivocally testifies and 

proves that the subscribers had sufficient funds for making 

investment in the share capital of the assessee. Details of 

source of fund furnished by the assessee are reproduced in 

the table below: 
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(iii) On genuineness of the transaction: - it was submitted that 

the amounts were invested by the subscribers through proper 

banking channel which is duly reflected in the respective fi-

nancial statements of the subscribers. Since the investments 

reflected in their respective financial statements have been 

duly reported in their respective returns with the Department, 

these are genuine transactions which cannot be doubted. 

 

9.3. Ld. Counsel thus summarised the details and documents 

furnished to establish the discharge of initial onus casted upon the 

assessee u/s. 68 for proving the identity and creditworthiness of the 

share subscribing companies and genuineness of the transaction 
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which is tabulated below:
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9.4. Ld. Counsel also strongly submitted that even in the remand 

proceedings undertaken by the ld. Assessing Officer on the direction of 

the ld. CIT(A) and report issued thereupon, ld. Assessing Officer has 

not disproved the correctness of the documentary evidences filed by 

the assessee both, in the course of assessment proceedings as well as 

the remand proceedings. 

 

10. We have heard the rival contentions and perused the material 

available on record and have given our thoughtful consideration to the 

elaborate observations and findings given by the Ld. CIT(A) while 

giving relief to the assessee. 

 

11. From the perusal of the paper book and documents placed 

therein, it is noted that all the share subscribing companies are: 

(i) income tax assessees 

(ii) they are filing their income tax returns 

(iii) share application form and allotment letter is available on record 

(iv) share application money was paid by account payee cheques 

(v) details of the bank accounts belonging to share applicants and 

their bank statements were furnished 

(vi) in none of the transactions, there are any allegation by the ld. 

Assessing Officer about deposit of cash before issuing cheques to 

the assessee 

(vii) all the share subscribers are having substantial creditworthi-

ness represented by their capital and reserves 

 

12. We also take note of the elaborate and well-reasoned findings 

and decision arrived at, by the Ld. CIT(A) by taking into consideration 

all the details and documents placed on record. Relevant findings and 

decision in this respect is extracted as under: 
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“6.2 On perusing of the documents, 'it is observed that appellant has received 
the share capital and share premium money from 18 shareholders of Rs 
4,90,00,000/-. The appellant has filed the PAN card, CIN master data (ROC) 
and Income Tax Return. acknowledgement, receipt to establish the identity of 
shareholders. The appellant has filed the share application forms, share 
certificates, confirmations and own bank statements to prove the genuineness 
of transactions. The appellant has furnished the balance-sheet, Income Tax 
Return acknowledgement receipt and bank statements of the shareholders to 
prove the credit worthiness of shareholders. The replies, in response to notice 
u/s 131, had been filed by the shareholders along with supportive documents. 
The assessment order u/s.143(3) of one shareholder named M/s. Kush 
Hindustan Entertainment Ltd for A.Y.2011-12 has also been furnished from 
whom the share capital/premium of Rs.25,00,000/- is received by the 
appellant. The AO, in remand report, has not disputed the correctness of such 
documents and has not brought any contrary documentary evidence to disprove 
the transaction and involvement of unaccounted money belonging to the 
appellant. It is observed that the appellant has reasonably discharged its onus 
to prove the identity and creditworthiness of the shareholders and genuineness 
of transactions on furnishing the PAN details, CIN master data (ROC), share 
application forms, own bank statements, share certificates, confirmations, 
Income Tax returns, bank statements and balance sheet of the shareholders. 
The AO made the addition of entire share capital/premium mainly for the 
reason that notice u/s.131 issued to shareholders were not fully complied as 
the directors of shareholder companies did not appear in person before the AO. 
However, it is observed that all shareholders had furnished their replies 
alongwith documentary evidences on assessment record. The AO, in the 
assessment order in para 6 on page 15, had accepted. that replies of all 
shareholders had been received. The tabular chart prepared in assessment 
order and remand report depict that the notice u/s.131 were served to major 
shareholders. The AO, in assessment order and remand report, had laid much 
emphasis on partial compliance of notice u/s.131 without establishing any 
undisclosed funds introduced by the appellant in garb of share 
capital/premium. The Hon'ble Jurisdictional High Court of Bombay in the case 
of CIT v. Orchid Industries Pvt Ltd reported in 397 ITR 136 and in case of CIT v. 
Creative World Telefilms Ltd reported in 333 ITR 100 and in case of CIT vs. 
Nikunj Eximp Pvt Ltd reported in 35 Taxmann.com 384had decided that that 
mere non service and non-compliance of notice u/s 131 would not disprove the 
transactions, particularly when the transactions are entered through banking 
channel. The AO had accepted the fact that the money had been received by the 
appellant through banking channel by A/c payee cheques and bank statements 
of shareholders had been furnished on record which does not depict as sourced 
from immediate, cash deposit. Therefore, when all these documentary evidences 
are available, there seems to be no basis for making the addition u/s 68 of the 
Act. Even In. remand report, AO has not disproved the correctness of the 
documentary evidences filed during assessment proceedings and during course 
of remand proceedings and AO had again emphasised on partial compliance to 
notice u/s, 131 of the Act. It is seen that the appellant had discharged its onus 
by furnishing the documentary evidences stated hereinabove which had proved 
the identity and creditworthiness of the shareholders and genuineness of the 
transactions and there does not exist contrary material to disprove the 
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transactions. Thus, the addition made by the AO u/s 68 of the Act deserves to 
be deleted. 
6.3. The documents furnished on record submitted by Ld. AR are analysed 
and summarised as under: 
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13. We also note that Ld. CIT(A) has distinguished the various 

judicial precedents relied upon by the Ld. Assessing Officer by making 

the assessment. 

14. We further note that Ld. AO without even going through and 

discussing the details submitted by the subscriber companies, 

insisted for personal appearance of the directors of the share 

subscriber companies and of the assessee to prove the identity, 

creditworthiness of the subscribers and the genuineness of the 

transactions.  To our mind, Ld. AO could have taken an adverse view 

only if he could point out the discrepancies or insufficiency in the 

evidence and details furnished in his office and also as to what further 
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investigation was needed by him by way of having physical presence of 

the directors of the share subscribers and the assessee. We draw our 

force from the decision of the Hon’ble jurisdictional High Court of 

Bombay in the case of PCIT v. Paradise Inland Shipping Pvt. Ltd. 

[2017] 84 taxmann.com 58 (Pan) wherein it was held that once the 

assessee has produced documentary evidence to establish the 

existence of the subscriber companies, the burden would shift on the 

revenue to establish their case. We also draw our force from the 

decision of Hon’ble Jurisdictional High Court of Bombay in the case of 

CIT vs. Orchid Industries Pvt. Ltd. 397 ITR 136 (Bom) wherein it was 

held that mere non-compliance of summon under section 131 would 

not disprove the transaction and other documents filed on record 

cannot be brushed aside by the Ld. Assessing Officer. The relevant 

extract from the said decision is reproduced as under: 

"The Assessing Officer added Rs.95 lakhs as income under Section 68 of the 
Income Tax Act only on the ground that the parties to whom the share 
certificates were issued and who had paid the share money had not appeared 
before the Assessing Officer and the summons could not be served on the 
addresses given as they were not traced and in respect of some of the parties 
who had appeared, it was observed that just before issuance of cheques, the 
amount was deposited in their account. 
 
The Tribunal has considered that the Assessee has produced on record the 
documents to establish the genuineness of the party such as PAN of all the 
creditors along with the confirmation, their bank statements showing payment 
of share application money It was also observed by the Tribunal that the 
Assessee has also produced the entire record regarding issuance of shares ie 
allotment of shares to these parties, their share application forms, allotment 
letters and share certificates, so also the books of account. The balance sheet 
and profit and loss account of these persons discloses that these persons had 
sufficient funds in their accounts for investing in the shares of the Assessee. In 
view of these voluminous documentary evidence, only because those persons 
had not appeared before the Assessing Officer would not negate the case of the 
Assessee. The judgment in case of Gagandeep Infrastructure (P.) Ltd. (supra) 
would be applicable in the facts and circumstances of the present case.” 

 

15. Ld. AO has not bothered to discuss or point out any defect or 

deficiency in the documents of the share subscribing companies, 
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furnished by the assessee as well as by the share subscribers directly 

to the ld. Assessing Officer in response to his summons/notices under 

section 131/133(6) of the Act. These evidences furnished have been 

neither controverted by the Ld. AO during the assessment proceedings 

nor anything substantive brought on record to justify the addition 

made by him. Ld. AO has added the amount of share capital and 

share premium on the ground that assessee has not produced the 

directors.  Even in the remand report, Ld. Assessing Officer did not 

dispute the correctness of the additional evidences filed by the 

assessee. Thus, going by the records placed by the assessee of all the 

share subscribing companies, it can be safely held that the assessee 

has discharged its initial burden and the burden shifted on the Ld. AO 

to enquire further into the matter which he failed to do so. It is also 

noted from their audited financial statement that all the investing 

companies have sufficient own funds available with them to make 

investment in the assessee. 

 

16. It is relevant to quote the decision of Hon’ble jurisdictional High 

Court of Bombay in the case of CIT v. Creative World Telefilms P. Ltd. 

(2011) 333 ITR 100 (Bom) wherein it was held as under: 

“In the case in hand, it was not disputed that the assessee had given the 
details of name and address of the shareholder, their PAN/GIR number and 
had also given the cheque number, name of the bank. It was expected on the 
part of the Assessing Officer to make proper investigation and reach the 
shareholders. The Assessing Officer did nothing except issuing summons 
which were ultimately returned back with an endorsement "not traceable". The 
Assessing Officer ought to have found out their details through PAN cards, 
bank account details or from their bankers so as to reach the shareholders 
since all the relevant material details and particulars were given by the 
assessee to the Assessing Officer. In the above circumstances, the view taken 
by the Tribunal could not be faulted. No substantial question of law was 
involved in the appeal.'' 
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16.1. Similar view was taken by the Hon’ble High Court of Madras in 

the case of Pranav foundations Ltd. (2015) 229 Taxman 58 (Mad) 

wherein it was held as under:  

“In view of the fact that all the four parties, who are subscribers of the shares, 
are limited companies and enquiries were made and received from the four 
companies and all the companies accepted their investment. Thus, the 
assessee has categorically established the nature and source of the said sum 
and discharged the onus that lies on it in terms of section 68.  When the 
nature and source of the amount so invested is known, it cannot be said to 
undisclosed income.  Therefore, the addition of such subscriptions as 
unexplained credit under section 68 is unwarranted.” 

 

17. Further, reliance is placed on the decision of Hon’ble Supreme 

Court in the case of CIT v. Orissa Corporation (P) Ltd. (1986) 159 ITR 

78 (SC) wherein it was held as under: 

“In this case the assessee had given the names and addresses of the alleged 
creditors. It was in the knowledge of the revenue that the said creditors were 
the income-tax assessees. Their index number was in the file of the revenue. 
The revenue, apart from issuing notices under section 131 at the instance of 
the assessee, did not pursue the matter further. The revenue did not examine 
the source of income of the said alleged creditors to find out whether they 
were credit-worthy or were such who could advance the alleged loans. There 
was no effort made to pursue the so-called alleged creditors. In those 
circumstances, the assessee could not do any further. In the premises, if the 
Tribunal came to the conclusion that the assessee had discharged the burden 
that lay on him, then it could not be said that such a conclusion was 
unreasonable or perverse or based on no evidence. If the conclusion was 
based on some evidence on which a conclusion could be arrived at, no 
question of law as such could arise. 
 
The High Court was, therefore, right in refusing to refer the questions sought 
for.  Decision of the High Court affirmed.” 

 

18. On the allegation of the Ld. Assessing Officer in respect of 

assessee accepting share premium in excess of fair value, we note that 

provision of section 56(2)(viib) has been inserted with effect from 

01.04.2013 and applies from assessment year 2013 – 14 onwards and 

cannot be applied retrospectively to bring to charge the excess share 

premium as alleged by the Ld. Assessing Officer. For this, we derive 

force from the decision of Hon’ble jurisdictional High Court of Bombay 
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in the case of Gagandeep Infrastructure Pvt. Ltd. in ITA 1613 of 2014 

wherein it was held that it is the prerogative of the board of directors 

of the company to decide the share premium and it is at the wisdom of 

the shareholders to subscribe to the share premium and further that 

section 56(2)(viib) inserted with effect from 01.04.2013 cannot be 

applied retrospectively. 

19. Considering the facts and circumstances narrated and analysed 

above, all the details and documents placed on record corroborating 

the claim of the assessee, the judicial precedents referred above and 

the detailed and meritorious findings arrived at by the Ld. CIT(A), we 

uphold the order of Ld. CIT(A) without any interference. Accordingly, 

addition made by the Ld. AO towards share capital including share 

premium of Rs.4,90,00,000/- is deleted. Grounds taken by the 

Revenue in this regard are dismissed. 

 

20. In the result, appeal of the Revenue is dismissed. 

Order is pronounced in the open court on 09 July, 2024 

  
           Sd/-           Sd/- 
(Pavan Kumar Gadale)     (Girish Agrawal)                             
  Judicial Member    Accountant Member 

    
Dated: 09 July, 2024 

MP, Sr.P.S.   

Copy to :  
1. The Appellant  
2. The Respondent 

3. DR, ITAT, Mumbai 

4. 
5. 

Guard File 
CIT 

       BY ORDER, 
 
 

 (Dy./Asstt.Registrar) 
ITAT, Mumbai 


